Christ the King Law Center (CKLC) Pro-Life Seminar 
INTRODUCTION:

Goal – for the Catholic advocates of life to be informed about their legal rights and moral responsibilities in the conduct of their pro-life activities. 

Target of Discussion:_____________________________________________________
Types of activities to be discussed – 
-What are your rights
-Limitations
-What is the law in my area?
-Monitoring proposed restrictions 

-Interacting with law enforcement


-Worship with Non-Catholics



-Catholic/Non-Catholic Unions

SECTION I: YOUR FREE SPEECH RIGHTS AS A PRO-LIFE ACTIVIST
Constitutional Provisions at Issue:__________________________________________
· First Amendment – 

· Primarily, freedom of speech, but also implicating—  

· Freedom of assembly

· Free exercise of religion

· Freedom of press (including leafleting)

Restrictions on Speech  - The Types of Fora (i.e. locations):__________________________
(The Non-Public Forum:


Examples: Military installations, U.S. Post Office property, etc.

Non-Public Forum Speech Rule: Access to a nonpublic forum can be restricted as long as the restrictions are (1) reasonable and (2) are not an effort to suppress expression merely because public officials oppose the speaker’s view.  Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 800 (1985)

Between the non-public forum and the designated public forum (discussed below) lies the limited public forum. This is a forum created for a sole, specific purpose, and not generally open for free speech, for example, banners over public streets and ad space on public transportation. The test applied to the validity of regulations of speech in a limited forum is the same as the non-public forum test: (1) the restrictions must be reasonable in light of the intended use of the forum, and (2) must not be based on the viewpoint of the speaker. DiLoreto v. Downey Unified Sch. Dist. Bd. of Educ., 196 F.3d 958 (1999): the advertisements on a high school baseball field’s fence constituted a limited nonpublic forum—the school district could refuse to post the Ten Commandments on the fence as a paid advertisement without running afoul of the First Amendment. 

(The Designated Public Forum:

A designated public forum is property that the State has opened for expressive activity by all or part of the public. International Soc. for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992).

Examples: Government publications, government sponsored informational events. 
Test: Restrictions on speech in a designated public forum must be content-neutral, narrowly tailored, and leave open alternative channels of communication (same as in a traditional public forum). International Soc. for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992); and see Cornelius v. NAACP Legal Def. & Educ. Fund, 473 U.S. 788, 800 (1985)(holding that a federal publication of charities was a designated public forum from which the government could exclude nonprofits based on their relevance to the purpose of the publication).

-Note that if the government has opened up a forum for specified speech, it is still prohibited from discrimination based on content. This is especially applicable in the university context. See, e.g., Orin v. Barclay, 272 F.3d 1207 (9th Cir. 2001), in which a college official told protestors that they could conduct a demonstration in the college quad so long as they did not create a disturbance, interfere with the campus activities, or engage in religious worship or instruction. The demonstrators were subsequently arrested for refusing to leave the campus. The court determined that the first two conditions on the demonstrators’ presence were constitutional, but the “refrain from religious worship or instruction” limitation was not constitutional. Once the school created a forum, it could not limit expression to secular content. Id. at 1215. 

(The Public Forum:

Examples of traditional public fora: Streets, Sidewalks, Parks, places to which the public generally has unconditional access and which have immemorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public questions. 
-However, it must be a place that has been opened up to expressive activity. United States v. Kokinda, 497 U.S. 720 (1990): Post office sidewalk is not a public forum. Id. at 730.  
-Berger v. City of Seattle, 569 F.3d 1029, 1035 (9th Cir. 2009): The city’s downtown district “Seattle Center” qualified as a public forum. 

-Note: If your public forum is a sidewalk, it does not matter what public entity owns it. Ownership by a particular public entity may, however, be indicative of whether the forum is indeed a public forum. For instance, a military base would not be considered a public forum although it might be open to some forms of speech. Greer v. Spock, 424 U.S. 828 (1976).
Public Fora Speech Rule: Even in a public forum the government may impose reasonable restrictions on the time, place, or manner of protected speech, provided the restrictions (1) are justified without reference to the content of the regulated speech, (2) that they are narrowly tailored to serve a significant governmental interest, (3) and that they leave open ample alternative channels for communication of the information. Ward v. Rock against Racism, 491 U.S. 781, 791 (1989)(Sound amplification restrictions complied with First Amendment.)
Government bears the burden of proving each of the elements. Bay Area Peace Navy v. United States, 914 F.2d 1224, 1227 (9th Cir. 1990); Project 80's v. Pocatello, 942 F.2d 635, 637 (9th Cir. 1991).
(1) Justified without reference to content

- Police violated plaintiff’s First Amendment rights when they forced pro-life “truth truck” to leave vicinity of school. The disruption the police claimed was based on the message of the truck, its impact on the audience (distressing children), not the noise or obstruction produced by truck itself. Ctr. for Bio-Ethical Reform, Inc. v. Los Angeles County Sheriff Dept., 533 F.3d 780 (9th Cir. 2008). 
-A distinction made in Las Vegas’ anti-soliciting ordinance (permitting handbills that solicited donations and prohibiting handbills that simply offered information) was content-based. ACLU v. City of Las Vegas, 466 F.3d 784 (9th Cir. 2006). Further, the ordinance prohibiting tabling in the downtown area, except tabling for labor-related speech, violated equal protection and was facially invalid. Id. at 801. 
Tip: Most of these  standards rise or fall on the quantitative aspect: is the restriction narrowly tailored enough; are there “ample” alternative channels of communication (which is virtually never the sole deciding factor); is it a “complete” ban on a form of communication; is it too overbroad; is it too vague. Although there is a quantitative test for content- and viewpoint-based restrictions as well, i.e., they must be the least restrictive means to serve a compelling state interest, that standard is so high that in practice, governments almost never meet it. For this reason, a finding of content and viewpoint discrimination in a speech restriction will almost always lead to it being struck down.

(2) Narrowly tailored to achieve a significant government interest 
Narrowly tailored: 

Does the regulation prohibit more speech than necessary? If so, this is an indicator that the regulation is not narrowly tailored (but note that the test is less stringent than the least restrictive means test applied to content-based restrictions, see Ward, 491 U.S. at 800):


The least restrictive means test: applies to content-based restrictions on speech, which must also serve a compelling governmental interest (such as protecting the physical and psychological well-being of minors). Video Software Dealers Ass'n v. Schwarzenegger, 556 F.3d 950 (2009)(the state interest in protecting the wellbeing of minors, although compelling, did not justify restricting the content of potentially violent video games since there was not an established causal link between the violence and the potential harm). ACLU v. City of Las Vegas, 466 F.3d 784, 797 (9th Cir. 2006) held that a content based anti-solicitation ordinance was not narrowly tailored to achieve the city’s interest in preventing intrusiveness, obstruction, and protecting the local merchant economy.  

-Ohio’s statute prohibiting distribution of anonymous campaign literature violated First Amendment since the statute was not narrowly tailored to meet the goal of providing truthful, relevant information and avoiding fraud. The state could have prevented fraud without prohibiting all anonymous speech. McIntyre v. Ohio Elections Comm'n, 514 U.S. 334 (1995).

-Ordinance banning all door-to-door solicitation was not tailored to serve interests (note this was the commercial speech test, but comparable to time, place and manner restriction). Privacy, preventing crime, and protecting consumers were the interests, but there were less restrictive ways to meet each interest. This is not an imposition of the least-restrictive means test, but merely showing that restrictions which disregard far less restrictive and more precise means are not narrowly tailored. Project 80's v. Pocatello, 942 F.2d 635 (9th Cir. 1991).
Significant government interest: 
Examples include public safety, aesthetics, avoiding voter fraud, ensuring access to clinics, etc. 
-protecting residential privacy is a significant governmental interest. Frisby v. Schultz, 487 U.S. 474, 484 (1988): A ban on residential picketing (in the context of an abortion doctor’s house) presented a legitimate government interest in protecting unwilling listeners while in their house. Because the picketing was considered intrusive, the ordinance was considered narrowly tailored. 

(3) Leaves open alternative channels of communication

-“If an ordinance effectively prevents a speaker from reaching his intended audience, it fails to leave open ample alternative means of communication.” Edwards v. City of Coeur D'Alene, 262 F.3d 856, 866 (9th Cir. 2001). City ordinance prohibiting signs on sticks at parades/public assemblies violated First Amendment because it was not narrowly tailored (the city’s interest in promoting public safety could have been met by restricting the size of sign poles), and it did not allow ample alternatives. In fact, it precluded what was essentially the only effective way of communicating plaintiff’s intended message. Id. 
Tip: in the Ninth Circuit, the prohibition on discrimination based on content is enforced very stringently, and usually shows up in the context of exemptions. For instance, the City wants to ban all posted signs except their list of favored uses. This is a good way to show the content-based nature of a restriction. 

(Private Property:
-There is no right to trespass on private property, not open to the public, to deliver a message, but California Law may treat privately owned property open to the public as a public forum. (See further discussion below.) 

Location of the Clinic __________________________________________________________ 

Check whether you are dealing with public property, or private property open to the public. Even if the property is privately owned, there may be a right to free speech activities on the property under the California Constitution’s Free Speech provisions. 
-The California Constitution provides protections for speakers in some ways broader than the U.S. Constitution. Kuba v. 1-A Agric. Ass'n, 387 F.3d 850, 856 (9th Cir. 2004). Under the California Constitution, the “public forum” analysis is whether the communicative activity is basically incompatible with the normal activity of a particular place at a particular time. Id. at 857. 
As to the “time place and manner” test under California law, it is fashioned from U.S. Supreme Court cases, so that analysis is the same. Id. (Kuba held that constraining demonstrators to free expression zones at rodeo grounds violated demonstrators’ free speech rights under the California Constitution. There was no proof that demonstrators’ activities would have caused litter/congestion; the regulation was not narrowly tailored as it restricted demonstrators to three small areas, and could have accomplished stated objective with less restriction.)
-Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74 (1980) The California constitution protected the free speech rights of individuals to solicit signatures at a privately owned shopping centers open to the public. Striking down the shopping center’s policy forbidding such speech and petitioning did not infringe the shopping center owner’s property rights under the taking clause because nothing suggested that the exercise of those rights would unreasonably impair the value or use of appellant’s property. 
-Planned Parenthood v. Wilson, 234 Cal. App. 3d 1662 (1991). Injunction of protest activities on private property, a small shopping center, where clinic was located was constitutional despite the California rule because the center had not been so devoted to pubic use as to become a public forum
Criminal Laws_________________________________________________________________
(Federal Freedom of Access to Clinic Entrances Act (FACE), 18 USC § 248

Prohibits:

Intentional injury, intimidation, interference, or attempts to injure by force, threat of force, or physical obstruction of persons who are, or have been “reproductive health service” providers, or persons who wish to obtain “reproductive health services,” also applies to persons exercising their right to religious worship. 

Penalties:
(does not apply to parent or legal guardian of a minor)

First offense: fine of $10,000 maximum or imprisonment of not more than one year, or both for non-violent offense. 

Second or subsequent offense: fine of $25,000 or imprisonment of not more than 18 months, or both; if bodily injury results the length of imprisonment shall be not more than 10 years; if death results, imprisonment may be any term of years or life. 

Civil Remedies: 

-Grants any person aggrieved under the Act a civil right of action, the relief available for which includes injunctive relief, compensatory and punitive damages (or statutory damages of $5,000 per violation), as well as costs and fees. 

-Authorizes civil suit by U.S. Attorney General seeking relief as indicated above, as well as a civil penalty (at discretion of the court) of $10,000 for nonviolent physical obstruction, and $25,000 for a subsequent violation. 

-Specifically states that FACE is not to be construed as to impinge expressive conduct, including picketing. 

-CKLC is currently attempting to compile statistics on the number of FACE “incidents” that have been prosecuted through the U.S. Department of Justice. 

(California’s Freedom of Access to Clinic Entrances Act (FACE), California Penal Code § 423.2

-created to mirror the federal Freedom of Access to Clinic Entrances Act. 


-what is prohibited:
It prohibits intentional injury, intimidation or interference by force, threat of force, or physical obstruction that equals a crime of violence.

It also prohibits nonviolent physical obstruction that intentionally injures, intimidates or interferes with or attempts to injure, intimidate or interfere with persons involved in reproductive health services. This includes attempts to intimidate a reproductive health services client, provider, or assistant from remaining as such. 


It also prohibits property damage.


-applies to: 

It applies to prevent the above described conduct against anyone involved in reproductive health care or service (including clients, providers, or assistants). It also applies to persons exercising their first amendment rights at places of religious worship. 


-penalty:

Violations are prosecuted as misdemeanors; fines range from $2,000 to $50,000; possible jail time ranges from six months to a year, depending on the violation, whether it involved violence, and whether it was a first or a subsequent violation. (Cal. Penal Code § 423.3(a)—(e).) (Note you cannot be prosecuted for the same conduct at the same incident under both Fed. Face and Cal. Face. (Cal. Penal Code § 423.3(g).)) 

Civil remedies are also available and may be brought by the Attorney General or a city attorney. The statutory damages available under a civil action range from $1000 to $25,000. (Cal. Penal Code §423.4.)

-Information Collection and Statistic Publication:

California Penal Code § 13777 – mandates that the attorney general collect information from local law enforcement on the incidents of anti-reproductive rights crimes and annually publish those findings on its website. Over the six years for which statistics are available, 2003-2009, a grand total of 65 incidents of anti-reproductive rights offenses were reported. Note that this includes all crimes reported by or at abortion clinics, of whatever nature, and whether or not the suspects were ever identified, charged, or convicted. (Reports available at http://ag.ca.gov/cjsc/pubs.php#anitiReporductiveRights.)
- Trespass – California Penal Code 602

-Entering land belonging to, another, where enclosed or where signs forbidding trespass are displayed without the written permission of the owner of the land, and

- Refusing or failing to leave the lands immediately upon being requested by the owner of the land, 

- Entering any lands for the purpose of injuring any property or with the intention of interfering with, obstructing, or injuring any lawful business or occupation carried on by the owner of the land.

- Refusing or failing to leave land, real property, or structures belonging to or lawfully occupied by another and not open to the general public, upon being requested to leave by (1) a peace officer at the request of the owner, and upon being informed by the peace officer that he or she is acting at the request of the owner, or (2) the owner, the owner's agent, or the person in lawful possession. 

- Obstructing passage to health care facility California Penal Code 602.11 
-(a) Any person, alone or in concert with others, who intentionally prevents an individual from entering or exiting a health care facility, place of worship, or school by physically detaining the individual or physically obstructing the individual's passage shall be guilty of a misdemeanor punishable by imprisonment in the county jail, or a fine of not more than two hundred fifty dollars ($250), or both, for the first offense; imprisonment in the county jail for not less than five days and a fine of not more than five hundred dollars ($500) for the second offense; and imprisonment in the county jail for not less than 30 days and a fine of not more than two thousand dollars ($2,000) for a third or subsequent offense.
- Interference with business activity – California Penal Code 602.1

-Obstructing or intimidating business operators, public agencies or customers
-(a) Any person who intentionally interferes with any lawful business or occupation carried on by the owner or agent of a business establishment open to the public, by obstructing or intimidating those attempting to carry on business, or their customers, and who refuses to leave the premises of the business establishment after being requested to leave by the owner or the owner's agent, or by a peace officer acting at the request of the owner or owner's agent, is guilty of a misdemeanor, punishable by imprisonment in a county jail for up to 90 days, or by a fine of up to four hundred dollars ($400), or by both that imprisonment and fine. …

-(c) This section shall not apply to any of the following persons: … (2) Any person on the premises who is engaging in activities protected by the California Constitution or the United States Constitution.
Sign Ordinances:_______________________________________________________________

Sign ordinances – laws limiting size, type, and number of signs

Be aware of sign ordinances when contemplating picketing, yard signs, etc. 
-most apply to commercial or election signs

-sign regulations cannot discriminate on basis of content 

- Foti v. City of Menlo Park, 146 F.3d 629 (9th Cir. 1998): City could legitimately regulate the size and number of signs under concerns of traffic safety, but may not regulate the content. Requiring a picketer to actually move while holding the sign was not narrowly tailored to the city’s asserted interest in helping the free flow of traffic. Id. at 642. Further, prohibiting signs placed with communicative purpose on parked cars was facially unconstitutional because it targeted persons engaged in core First Amendment activity, and was not supported by any valid governmental interest. Further, this provision failed for vagueness because it left too much discretion to law enforcement. A policeman would be required to divine the intent of the driver in parking his or her car before enforcing the ordinance. Id. at 639. 

Permits Requirements:__________________________________________________________

· Licensing or permit requirements must set forth the grounds for denying the permit narrowly and specifically, so that there is no excess discretion given to local officials. 

-City ordinance that placed no effective limits on officials’ discretion in determining whether a sign met the requirements of “health welfare, or aesthetic quality” violated First Amendment, as the officials could deny a permit without offering any evidence to support their conclusion that it was detrimental to the community. Desert Outdoor Advertising v. City of Moreno Valley, 103 F.3d 814, 819 (9th Cir. 1996). The ordinance was further unconstitutional because it contained a content-based restriction on noncommercial speech, which was not demonstrated to be necessary to serve a compelling state interest. Id. at 820. (See below for further discussion.)

Permits—

-may be required if you are asking for sole use of the sidewalk (not likely)

-may be required if you are gathering in a park with specific regulations

-may be required if you have more than 50 people participating at once.
It is not necessary to apply for and be denied a permit before challenging a permit scheme as being too discretionary

Evaluating whether the permitting scheme is constitutional:

-Test: (1) A permitting scheme may not delegate overly broad licensing discretion to a government official. (2) Any permit scheme controlling the time, place, and manner of speech must not be based on the content of the message. (3) It must be narrowly tailored to serve a significant governmental interest, and (4) it must leave open ample alternatives for communication. (Forsyth County v. Nationalist Movement, 505 U.S. 123,130 (1992).)

-Overly Broad discretion to issuing official: Forsyth County v. Nationalist Movement, 505 U.S. 123 (1992): An ordinance tying the price for a parade/assembly permit to the estimated cost of keeping public order was invalid under the First Amendment since it gave the administrative official charged with issuing the permit the unbridled discretion to determine the cost of the permit, a determination that was tied to the content of the speech. 

-Overly broad discretion to government official in issuance of permit or in enforcement of ordinance: Shuttlesworth v. Birmingham, 394 U.S. 147 (1969), where it was obvious that city officials were applying an ordinance so as to refuse a permit to civil rights demonstrators, based on the content of their speech, not the potential traffic problems, the conviction of minister for violating the ordinance was struck down.

-A provision giving discretion to an official to impose conditions on permits may be valid if it is limited by specifically articulated purposes, such as coordinating multiple uses, preventing unlawful uses, and protecting public safety. Long Beach Area Peace Network v. City of Long Beach, 522 F.3d 1010, 1027 (9th Cir. 2008)(upholding the conditions portion of the Long Beach ordinance, while striking down other portions of it.) 

-Location restraints: Refusal to authorize expressive activity absent a promise to keep out of certain areas may constitute an improper prior restraint. United States v. Baugh, 187 F.3d 1037 (9th Cir. 1999)(A permitting requirement was unconstitutionally applied when defendants were refused a permit absent their promise to stay within designated free speech areas. By requiring defendants to stay 150 yards away from the visitors’ center, the Park Service did not allow sufficient alternative means for the protestors to communicate their views.)

-permits are not required for single person to exercise free speech rights. Berger v. City of Seattle, 569 F.3d 1029, 1038-143 (2009) (the court pointed out that permitting systems that apply to individual speakers – as opposed to large groups – have been routinely struck down (at least in the context of solicitation of private homes). In Berger the court determined that a permitting requirement applying to individuals and small groups was invalid since it was not narrowly tailored to the City’s interests in protecting park-goers, preventing hostile performer behavior, and coordinating multiple uses of the park.)

Obstruction Laws______________________________________________________________
· Obstruction and Loitering Laws 

Be aware of traffic obstruction and anti-loitering laws whenever engaged in activities on public property. 

-Some cities have archaic laws that give the police sole discretion to decide whether certain activities break the law or not. This type of ordinance is particularly susceptible to vagueness challenges.
-Governments have a significant interest in maintaining free flow of traffic, whether pedestrian or motor. Thus advise clients not to block sidewalks.

-Shuttlesworth v. Birmingham, 382 U.S. 87 (1965) The Court struck down the defendant’s conviction under a Birmingham city ordinance that prohibited standing or loitering on the sidewalk as to obstruct free passage and an ordinance making it unlawful to refuse to comply with a lawful order of an officer. Literally read, the ordinance would have meant that a person could stand on a sidewalk only at the whim of a police officer—a provision so broad as to need no demonstration of its constitutional vice. Id. at 90.  The statute had, however, been given a narrow interpretation to apply to loitering only if it obstructed traffic in the context of an officer directing vehicular traffic. Id. at 91.  Despite this interpretation, there was no evidence that the trial court applied the narrow construction to petitioner. Id. at 92.  Without evidence that the arresting officer was directing traffic at the time of the arrest, there was no evidence that the narrow interpretation of the ordinance had been applied, and thus no evidence of guilt. The Court reversed the petitioner’s conviction and remanded the case. 

-Harassment and threats of arrest are common occurrences when demonstrations occur on public sidewalks. Be prepared to deal with these contingencies, and prepare clients. (More on preparing clients to follow.)
Bubble Zone Laws or “Mother May I” Laws_________________________________

· Bubble Laws

-State statutes and local ordinances that prohibit specified activities within so many feet of abortion clinics

-The specifics vary state by state and city by city, as does the enforcement
-First arose in Colorado; now exist in Massachusetts, Oakland, San Francisco, Chicago, New York, Pittsburgh. 

-The general rule applied to all speech restrictions should be applied to bubble/buffer zones. Bay Area Peace Navy v. United States, 914 F.2d 1224 (9th Cir. 1990): 75-foot security zone around pier at Navy show violated First Amendment rights of demonstrators; the zone was not narrowly tailored to achieve interest in security since there was no evidence of security problems at that location; there were no adequate alternatives for communication to the intended audience because of sound amplification laws. The Ninth Circuit struck down the buffer-zone. 

-However, bubble zones around abortion clinics are supported by case law in the U.S. Supreme Court and two federal circuits. :

-Hill v. Colorado, 530 U.S. 703 (2000): The Court upheld Colorado’s statute which made it illegal, within 100 feet of the entrance to a health care facility, to approach within 8 feet of a patient for purposes of protest, counseling or leafleting. The Court highlighted the fact that the statute prohibited only “knowing” approaches, thus precluding inadvertent violations, and relied on the fact that a speaker could stand still in the path of an oncoming patient without violating the statute. Id. at 727. 
· The Hoye Cases:

Oakland, California passed a bubble law in response to pro-life activities by Pastor Walter Hoye:

The Oakland ordinance provides a useful example of bubble zones. It prohibits “force, threat of force, or physical obstruction” to “injure, harass, intimidate, or interfere with … any person because that person… is… providing or obtaining reproductive healthcare services.” It states: “Within 100 feet of the entrance of a reproductive health care facility, it shall be unlawful to willfully and knowingly approach within eight feet of any person seeking to enter such a facility, or any occupied motor vehicle seeking entry, without the consent of such person or vehicle occupant, for the purpose of counseling, harassing, or interfering with such person or vehicle occupant.” The Ordinance defines “eight feet” as being measured from “any extension of the body of the individual seeking access” to “any extension of the body of, or any sign or object held by another person.” And it defines “counseling” as “engaging in conversation with, displaying signs to, and/or distributing literature to individuals seeking access to, passage from, or services within the reproductive health care facility.” Oakland Ordinance No. 12860.
The Criminal Case: Rev. Hoye was arrested, and convicted of violating this ordinance. His activity consisted of standing on the sidewalk outside of an abortion clinic, with a sign reading “Jesus Loves You and Your Baby. Let Us Help,” and offering literature to women seeking to enter the clinic. Despite the ordinance’s failure to define terms such as “approach” Rev. Hoye was convicted of two counts of approaching and served 18-days in jail. On appeal, his conviction was soundly overturned for a variety of prejudicial errors at the trial. The People of the State of California v. Walter Hoye, 188 Cal. App. 4th Supp. 1 (August 25, 2010). For example, the trial judge had refused to give a unanimity instruction, so that there was no indication of whether the jurors all agreed as to which actions violated the ordinance. The judge further refused to define “approach” in its legal context (i.e., Hill v. Colorado), despite a request by the jury that he do so. The jury thus lacked a correct understanding of conduct the ordinance did not forbid. 
The Civil Case: Prior to his arrest – indeed, two days after the Ordinance was passed –

Rev. Hoye filed a federal lawsuit challenging the constitutionality of the bubble zone law. Initially Rev. Hoye won, the court agreeing that the ordinance contained a viewpoint-discriminatory provision. Subsequent to this decision, the City amended its ordinance and Rev. Hoye challenged again, raising several new grounds, including the fact that the City exempted clinic escorts from the reach of the Ordinance. The district court upheld the ordinance (Hoye v. City of Oakland, 642 F. Supp. 2d 1029 (2009)), but last July the Ninth Circuit reversed. 653 F.3d 835 (9th Cir. 2011).  

The two most significant holdings were:

1) The City’s enforcement policy was unconstitutionally content-based, in that it distinguished between speech that “facilitates access” to abortion (i.e., the escorts’ speech) and speech that discourages abortion.

2) The escorts’ conduct of blocking Pastor Hoye from communicating his message from eight feet away could be considered a “special problem” rendering the Ordinance unconstitutional as applied. The Court left that matter for further consideration on a more complete record. 

The Court also made some helpful minor points, including that the City’s objections to questions about its enforcement policy were not well taken. 

In a sense, questions about a general policy are, by their very nature, always hypothetical: a policy provides what officers should do under certain hypothetical circumstances. We would be setting an impossibly high bar for plaintiffs if we were to require them to establish a municipality’s policy and then to exclude as inadmissible a responsible police official’s testimony as to what the municipality’s policy is.
Hoye, id. at 850 note 12. 

And, the Court ruled, since the Fed. R. Civ. P. 30(b)(6) testimony (as well as the City’s admissions in its own briefs and argument) established the city’s policy, there was no need for the plaintiff to present evidence of specific discriminatory enforcement actions. 

Hoye argued that the City’s interpretation of the Ordinance rendered the Ordinance facially unconstitutional: the City itself argued that the ordinance excluded certain speech, based on its content. But the Ninth Circuit said that it would not strike down a law that was valid on its face. 

Nonetheless, the City’s unwritten, unconstitutional enforcement policy presented a “remedial puzzle.” Hoye at 856. The Ninth Circuit remanded the case to the district court to frame appropriate relief, beginning with a declaratory judgment that that the City’s policy violates the First Amendment. After that, the district court could consider granting injunctive relief if it determined that declaratory relief was inadequate to ensure that the City would henceforth enforce the law evenhandedly. 
-Bubble zones/Buffer zones may be by injunction (see discussion of injunctions, following). Schenck v. Pro-Choice Network, 519 U.S. 357 (1997), Court upheld injunction provisions imposing buffer-zones of within 15 feet of the clinics’ doorways, parking lot entrances and driveways so as to ensure access to the clinics. Court also upheld a provision that required protestors and counselors to retreat to within 15 feet of person upon indication that the person desired not to be counseled. Court invalidated floating buffer zones that would ban demonstrations within 15 feet of any person or vehicle seeking access to or leaving the clinics as more restrictive of speech than necessary to serve the interests involved.  

-In the past, floating buffer zones have been potentially open to attack as not narrowly tailored. On this issue, the case law has evolved. In Edwards v. City of Santa Barbara, 150 F.3d 1213 (9th Cir. 1998): a bubble zone of 8 feet around clinic entrances and driveways was upheld, but a floating buffer zone of 8 feet within 100 feet of the clinic was struck down as not narrowly tailored. The court relied upon its decision in Sabelko v. City of Phoenix, 120 F.3d 161 (9th Cir. 1997), in which it invalidated an ordinance imposing “floating buffer zones” upon demonstrators, which made it unlawful for demonstrators to fail to withdraw upon a clear request to do so to a distance of at least eight feet away from the person who made the request. The ordinance left so much uncertainty as to how it would apply as to have the effect of burdening more speech than necessary. For instance, did a person have to back away from an approaching, unconsenting individual? Note that this case was distinguished in Hill v. Thomas, 973 P.2d 1246 (Colo.1999), the Colorado Supreme Court opinion which became Hill v. Colorado, 530 U.S. 703 (2000) at the U.S. Supreme Court. Thus, although Sabelko and Edwards have never been directly overruled, in light of Hill they are no longer good law. 
-In Pittsburgh, Pennsylvania an ordinance establishing two types of zones, a 15 foot “buffer zone” around clinic entrances in which no literature could be distributed, and a 100 foot “bubble zone” within which no person could approach another within eight feet without consent,  was held invalid although either provision alone would have been facially valid. The layering of the two types of measures was substantially broader than necessary to achieve the government’s interests. Brown v. City of Pittsburgh, 586 F.3d 263, 279 (3rd Cir. 2009). The reason the combination of the two was too broad was that the 15 foot buffer zone around the entrances created the equivalent of a “wide entrance” to the clinic, so that a person standing off to one side could not easily proffer a leaflet as the Hill Court said was doable under the Colorado statute. The Third Circuit took it very seriously that people needed to have a realistic chance to leaflet in order for the restriction to be constitutional.
-Massachusetts has a bubble zone law that prohibits any person from knowingly entering or remaining on a public way or sidewalk adjacent to a reproductive health facility within a designated buffer zone, a radius of 35 feet from an entrance, driveway or exit. It excludes persons entering or leaving the facility, employees and agents of the facility, law enforcement, ambulance, firefighting, construction, utilities, public works and other municipal agents acting within the scope of their employment, and persons using the public sidewalk or street solely for the purpose of reaching a destination other than such a facility. This statute was upheld by the First Circuit, and certiorari was denied by the U.S. Supreme Court. McCullen v. Coakley, 571 F.3d 167 (1st 2009)(cert. denied McCullen v. Coakley, 130 S. Ct. 1881, 2010 U.S. LEXIS 2664 (U.S., Mar. 22, 2010)). 

Monitering bubble laws:_______________________________________________________

· Could keep an eye on City council agenda items

· Could watch the Local newspaper articles, Letters to the editor

· Could get on Pro-choice websites, email lists

· Check in with State Attorney General and Legislature websites

· If an instance of speech-restricting legislation occurs, Call CKLC or Pro-life law group for assistance

· To fight such laws, Attend City council meetings, speak out, see expert help

· Always document what occurs. 

Tips to protect & defend yourself:_______________________________________________

-Tips for self protection -

- Bring a friend with you

- Take pictures or video, carry a recording device (Note: recording laws vary by city and state so check with an attorney before recording. If you have a video, the clinic will almost certainly claim that you are trying to intimidate women. The best defense is to be as inconspicuous with a video camera as possible. The opposite advice holds true for carrying a tape recorder. In that situation, you are more likely to run afoul of the law for secretly audio recording. But with video, secret is better – and more likely to be legal.)

- Document the activities of the escorts and clinic workers

- Keep a journal or log with dates, names, and details

- If you have questions about what conduct is permissible call your attorney or call CKLC 626-372-9692.
-Specific advice if dealing with a bubble zone law-
-Note there is variety in types of bubble zone laws—whether it includes buffer zones, floating buffer zones, how far it extends, etc. 

-Note that there is no uniform approach to enforcement. Some police agencies only enforce if a mother complains, others if clinic workers or escorts complain

-Error on the side of caution, stay adequate distance away, remain stationary, but know your rights and do not be afraid to stand up to unlawful police orders and requests. 

-What to do in case a conflict arises 

-You should speak reasonably with the police

-You should try to accommodate reasonable requests – this does not mean that demonstrators must stand across the street from intended audience

-You should call attorney if situation is not quickly and favorably resolved
Conversing with Law Enforcement_______:________________________________________
-Be polite and courteous

-Try to accommodate reasonable requests

-Call an attorney if the conflict does not get resolved or you feel threatened, intimidated or harassed

-This does not mean you must stand across the street from the clinic

-This does not mean that you must keep moving or cannot stand still

-This does not mean that you cannot use a sidewalk that crosses a driveway or entrance to the clinic

-If a police officer asks you to do something, or not do something, that you are pretty sure is not right, ask to speak to his supervisor. Frequently, the supervisor will not only be more knowledgeable about the law, but will have had some experience with the situation.


SECTION II: CAN CATHOLICS AND PROTESTANTS EVER UNITE? 

Sometime ago I went to self-described prolife “Unity Rally” near my office. The event was sponsored by a pro-life organization and 40 Days for Life. Since my office was nearby I decided to attend in the hope of finding an orthodox pro-life message. Instead what I observed was that the religious messages given at the “Unity Rally” were not only unorthodox but also scandalous. Let me explain why I came to this conclusion.
Dangers of Such Unions_________________________________________________________

One of the rally’s keynote speakers stated the erroneous opinion that all “Christians” (both Catholics and non-Catholics) should unite in fighting a common enemy (i.e. abortion). Now you are probably wondering why Catholics should not do this. After all isn’t it better to have more allies in this war? While at first glance this may seem true it is nevertheless at variance with the traditional Magisterium of the Church. In his landmark encyclical Mortalium Animos, Pope Pius XI condemned the ecumenical initiatives between believers and unbelievers because they are “founded as they are on that false opinion which considers all religions to be more less good and praiseworthy.”
 This Pope stated that “[n]ot only are those who hold this opinion in error and deceived, but also in distorting the idea of true religion they reject it, and little by little. turn aside to naturalism and atheism, as it is called; from which it clearly follows that one who supports those who hold these theories and attempt to realize them, is altogether abandoning the divinely revealed religion.”
 

Pius XI also warned Catholics that beneath the rhetoric of unity there was a serious danger: 

“But some are more easily deceived by the outward appearance of good when there is question of fostering unity among all Christians. 

4. Is it not right, it is often repeated, indeed, even consonant with duty, that all who invoke the name of Christ should abstain from mutual reproaches and at long last be united in mutual charity? Who would dare to say that he loved Christ, unless he worked with all his might to carry out the desires of Him, Who asked His Father that His disciples might be "one."[1] And did not the same Christ will that His disciples should be marked out and distinguished from others by this characteristic, namely that they loved one another: "By this shall all men know that you are my disciples, if you have love one for another"?[2] All Christians, they add, should be as "one": for then they would be much more powerful in driving out the pest of irreligion, which like a serpent daily creeps further and becomes more widely spread, and prepares to rob the Gospel of its strength. These things and others that class of men who are known as pan-Christians continually repeat and amplify; and these men, so far from being quite few and scattered, have increased to the dimensions of an entire class, and have grouped themselves into widely spread societies, most of which are directed by non-Catholics, although they are imbued with varying doctrines concerning the things of faith. This undertaking is so actively promoted as in many places to win for itself the adhesion of a number of citizens, and it even takes possession of the minds of very many Catholics and allures them with the hope of bringing about such a union as would be agreeable to the desires of Holy Mother Church, who has indeed nothing more at heart than to recall her erring sons and to lead them back to her bosom. But in reality beneath these enticing words and blandishments lies hid a most grave error, by which the foundations of the Catholic faith are completely destroyed.”

Pius XI was concerned that Catholics would be deceived by beautiful words and emotional appeals for unity and love. For few people would dispute that the goal of unity of all Christians and charity to our neighbor is right. However our faith teaches us that true unity is only found in unity of Faith and true charity can only come with bringing our separated brethren to the true Faith. As Pope St. Pius X
 said Catholic doctrine “tells us that the primary duty of charity does not lie in the toleration of false ideas, however sincere they may be; nor in theoretical or practical indifference toward the errors and vices in which we see our brethren plunged, but in zeal for their intellectual and moral improvement as well for their material well-being… Any other kind of love is sheer illusion, sterile and fleeting.”
 

And while the rally’s speaker quoted Our Lord in justifying unity with Protestants, Pope Pius XI had some pointed words for him: 

‘These pan-Christians who turn their minds to uniting the churches seem, indeed, to pursue the noblest of ideals in promoting charity among all Christians; nevertheless how does it happen that this charity tends to injure faith? Everyone knows that John himself, the Apostle of love, who seems to reveal in his Gospel the secrets of the Sacred Heart of Jesus, and who never ceased to impress upon the memories of his followers the new commandment “Love one another,” altogether forbade any intercourse with those who professed a mutilated and corrupt version of Christ’s teaching: “If any man come to you and bring not this doctrine, receive him not into the house nor say to him: God speed you.”’

If St. John in Holy Scripture forbade interaction with heretics then how can anyone use Christ’s words to do the exact opposite? Pope Pius XI taught us that this is not possible. It is not wise to associate ourselves too much with those who corrupt and falsify the teachings of Our Lord for there is a danger that in doing so we become tempted and consciously or unconsciously adopt their heretical doctrines. 

Catholics have to be very careful with the dangers intrinsic in interdenominational associations. Pope St. Pius X wisely stated: 

“Indeed, without mentioning other points, the dangers to which-because associations of this sort-our people expose or certainly can expose both the integrity of their faith and the just obedience to the laws and precepts of the Catholic Church are incontestably grave.”

Scripture on Worship with Non-Catholics




__________________
One of the most scandalous, if not the most scandalous, events at the “Unity Rally” occurred when a group of protestant pastors were invited onto the stage to perform a public prayer with the pastor of the local Catholic Church. But Sacred Scripture teaches us to “[b]ear not the yoke together with unbelievers; for what participation hath justice with injustice? Or what fellowship hath light with darkness? And what concord hath Christ with Belial? Or what part hath the faithful with the unbelievers? or what agreement hath the temple of God with idols? For ye are the temple of the living God."
 An orthodox commentary on this passage of Scripture states that generally, “here is forbidden conversation and dealing with unbelievers in prayers, or meetings at their schismatical service, or other divine office whatsoever; which the Apostle here speaks of in more particular terms, that Christian people may take the better heed of it."
 And also "[a] man who is a heretic, after the first and second admonition, avoid; knowing that he that is such a one is subverted, and sins, being condemned by his own judgment”
. The great Biblical scholar Bishop George Hay explains what this passage of Scripture means:

‘Here we see another general command to avoid all such heretics - that is, to flee from them, to have no communication with them. But in what are we commanded to flee from them? Not as to their persons, or the necessary communications of society; for then, as the same holy Apostle says upon a similar occasion, "You must needs go out of the world" (1 Cor. 5:10.) Not as to the offices of Christian charity; for these we are commanded by Christ himself, in the person of the good Samaritan, to give to all mankind, whatever their religion be. 

Therefore, in the most restricted and limited sense which the words can bear, the thing in which we are commanded to avoid them is in all matters of religion; in that in which they themselves are subverted and sin; in things relating to God and His service. In these they err, in these they are subverted, in these they are condemned; therefore in these we must avoid them.’


Since Scripture forbids prayers and all religious matters with heretics it follows that they would forbid Catholics from participating in explicitly heretical religious services as well: “ We charge you, brethren, in the name of Our Lord Jesus Christ, that you withdraw yourselves from every brother walking disorderly, and not according to the tradition which they have received from us"
. The Traditional Magisterium of the Church has reinforced this prohibition: 

“So, Venerable Brethren, it is clear why this Apostolic See has never allowed its subjects to take part in the assemblies of non-Catholics: for the union of Christians can only be promoted by promoting the return to the one true Church of Christ of those who are separated from it, for in the past they have unhappily left it.”

Suggestions for Catholic-Noncatholic Unions_______________________________________

This is not to say that Catholics and non-Catholics can never work together but it must be conducted in a manner that does not compromise the faith. The great Catholic counter-revolutionary of the 20th Century Professor Plinio Corrêa  de Oliveira wrote in his excellent book Revolution and Counter-Revolution: 

“May the Counter-Revolution accept the cooperation of non-Catholics? Are there counter-revolutionary Protestants, Moslems, and others? The answer must be carefully nuanced. There is no authentic Counter-Revolution outside the Church. [62] But it is conceivable that certain Protestants or Moslems, for instance, are in a state of soul in which they begin to perceive all the wickedness of the Revolution and to take a stand against it. Such persons can be expected to form obstacles, at times even great ones, against the Revolution. If they respond to grace, they can become excellent Catholics and, therefore, efficient counter-revolutionaries. Until then, they at least oppose the Revolution to some degree and can even force it back. In the full and true sense of the word, they are not counter-revolutionaries. But their cooperation may and even should be accepted, with the care that the directives of the Church demand.

Catholics ought to be particularly mindful of the dangers inherent in interdenominational associations, as Saint Pius X wisely warned….
 

Among non-Catholics, our best apostolate should focus on those who have counter-revolutionary tendencies.”

In the great anti-liberal work Liberalism is a Sin
 the Spanish priest Don Felix Sarda y Salvany wrote a chapter on whether Catholics and Liberals
 can ever unite. It is my belief that the principles in this chapter can not only be applied to unions between Catholics and Liberals but also unions between Catholics and other non-Catholics because Liberals and all non-Catholics essentially deny the teaching authority of the Church and set their own judgments in matters of religion above that of Our Lord and Savior. Dr. Sarda wrote that there are three conditions that must be satisfied in order for there to be a united front between Catholics and Liberals: 
‘1. The bond of union should never be neutrality or the conciliation of interests and principles essentially opposed, such as are the interests and principles of Catholics and Liberals [or other heretics]. This neutrality or conciliation has been condemned by the Syllabus of Errors of Pope Pius IX and is, consequently, a false basis. Such a union would be a betrayal, an abandonment of the Catholic camp by those who are bound to defend it… It can never be said, "Let us abstract from our differences of doctrine, etc." Such a loose abdication of principle can never obtain in the Catholic estimation. It would be the same as to say: "In spite of the radical and essential opposition of principles between us, we can after all agree in the practical application of these principles." This is simply an intolerable contradiction.
2. Much less could we accord to the Liberal [or heretical] group, with whom a temporary and accidental alliance is formed, the honor of enrolling ourselves under its banner. Let each party keep distinct its own proper device, or let the Liberals [and other heretics] in question range themselves under our ensign, if they wish to fight with us against a common enemy. We can never assume their emblem under any circumstances. In other words let them unite themselves to us; we can never unite ourselves to them. Accustomed as they are to a varying and motley ensign, it cannot be difficult for them to accept our colors. For us there can be but one flag-----the one emblem of the one unvarying faith which we ever profess.” 
3. We must never consider this alliance constant and normal. It can never be any thing else than a fortuitous and transient condition, passing away the moment the immediate exigency of its existence ceases. There can be no constant and normal union except between homogeneous elements. For people of convictions radically opposed to harmonize for any length of time would require continual acts of heroic virtue on the part of both sides. Now heroism is no ordinary thing nor of daily exercise. Such radical incompatibility would simply be to expose the undertaking to lamentable failure, and to build upon contradictory opinions, whose only accord is accidental. For a transitory act of common defense or attack, such an attempt at a coalition of forces is permissible-----and even praiseworthy and extremely useful-----provided, however, that we never forget the conditions or rules we have already laid down as governing the exceptional circumstances obtaining in a given case; these rules are an imprescriptible necessity. Outside of these conditions, not only should we hold that such union with any group for any enterprise whatever, would be unfavorable to Catholics, but actually detrimental. Instead of augmenting our forces, as would be the case in the union of homogeneous elements, it would paralyze and nullify the vigor of those, who would be able , if alone, to do something for the defense of the truth. Without doubt, as the proverb runs, "Unhappy the one who walks alone." But there is another proverb equally true which says: "Better seek solitude than bad company." It was St. Thomas, we believe, who said: Bona est unio sed potior est unitas, "Union is good, but unity is better.”’

Some might object to Dr. Sarda’s recommendations on the grounds that they are merely the opinion of one priest and does not represent the judgment or teaching of the Church. However, after Dr. Sarda’s book was published the Vatican praised the book and said “not only is nothing found contrary to sound doctrine, but its author, D. Felix Sarda merits great praise for his exposition and defense of the sound doctrine therein set forth with solidity, order and lucidity, and without personal offense to anyone.”
 Others might object by stating that the above recommendations are outdated and that the Church of today has changed. They might say that there are new and different teachings in both the current Catechism of the Catholic Church and in the teachings of the Popes after Vatican 2. In reply to this objection it must be stated that Catholic doctrine cannot change. As the infallible teaching of the First Vatican Council states:

“Hence also, that understanding of sacred dogmas must be perpetually retained, which Holy Mother Church has once declared; and there must never be recession from that meaning under the specious name of a deeper understanding.”
 

Thus the new Catechism of the Catholic Church
 and the post-Conciliar Popes, cannot legitimately add any new doctrine to the Church but can only preserve the truths regarding the Faith that were handed down to them by their predecessors.  If they do contradict that command, as they apparently did, true Catholics must maintain the infallible teachings of the previous Popes, which teachings legitimately represent almost 2,000 years of uniform tradition on how Catholics must deal with false religions.

I have quoted doctrines already established by the Church and it is not legitimate for any Catholic to deviate from them on the pretext that the Church of today has changed them. While it may be said that the Popes of today made a new teaching in Vatican 2
 and the new Catechism
 that contradicts prior dogma, they have no right for that. Once the Church has declared a doctrine, then its meaning cannot change and Catholics must reject anything that contradicts that meaning. 

Thus the so-called “Unity Rally” held near my office was a scandal full of heterodox religious messages. It promoted the erroneous idea that Catholics must unite with non-Catholics in spite of the warnings of the traditional Magisterium that such an undertaking is dangerous to the Faith. The rally also had a joint public prayer between a Catholic priest and Protestant ministers in open violation of the Biblical injunction against such prayers. 

Furthermore, I would like to state that I do not intend to discourage anyone from their pro-life efforts but would like to see that people conduct such efforts without compromising the Faith. 


In closing I wish to emphasize that I do not seek to judge the subjective intentions of the other participants of this event for God and not I know these things. I simply wish to give my opinion of the conduct of the event and thereby warn my fellow brothers and sisters of the dangers involved in such “ecumenical” events. I do this in the spirit of true love and charity. 
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